IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

| N RE: : Civil Action No. DKC 2002-1313
M LLENNI UM STUDI OGS, | NC. . Adversary Proceedi ng No.
02-1036- PM
Debt or

M LLENNI UM STUDI OS, | NC.
Plaintiff
V.

MAN ROLAND, | NC.

Def endant

MEMORANDUM OPI NI ON

Presently pendi ng and ready for resolutioninthis adversary
proceedi ng based on breach of contract and related clains
brought by Plaintiff MIIlennium Studios, Inc. (MIllennium, a
debtor involved in Chapter 11 bankruptcy proceedings, 1is
Def endant MAN Rol and, Inc.’s (MAN Roland) Mtion to Wthdraw
Reference to Bankruptcy Court and Mdtion to Dism ss based on a
forum sel ection clause. The parties have had full opportunity
to brief the issues and no hearing is deened necessary. Local
Rul e 105.6. For the reasons that follow, the court will grant
Def endant’s nmotion to withdraw reference to bankruptcy court
and, subject to hearing from the parties, either grant

Def endant’s motion to dismss or transfer this case to the



United States District Court for the Northern District of
I11inois.
| . Background

The followng facts are alleged by Plaintiff or are
uncontroverted by Plaintiff. Plaintiff is a Maryland
corporation that operates a printing, photographic, and design
busi ness. Defendant MAN Rol and manufactures and sells printing
presses and related products. Defendant’s North American
headquarters is located in Illinois. |In May 2000, Defendant and
Plaintiff entered into a contract for the sale to Plaintiff of
a used MAN Rol and 300 printing press and rel ated products. The
contract contained a forumsel ection cl ause designating Illinois
as the forumfor the resolution of disputes between the parties.
The cl ause reads:

PURCHASER AND SELLER CONSENT, AGREE, AND SUBM T TO THE

EXCLUSI VE JURI SDI CTI ON OF THE APPROPRI ATE STATE COURT

| N DUPAGE COUNTY, ILLINO S, OR FEDERAL COURT IN THE

NORTHERN DI STRI CT OF | LLI NO S TO RESOLVE ALL DI SPUTES,

CONTROVERSI ES, DI SAGREEMENTS, SUI TS, OR PROCEEDI NGS

BETWEEN THE PARTI ESJ . ]
Paper 5. The purchase price for the used printing press was
$1.1 mllion. Plaintiff made a down paynent of $20,000 and
financed the purchase by executing three prom ssory notes to

Def endant in the amount of $1.08 mllion. Personal guarantees

were al so executed by Plaintiff’s principals.



On or about June 28, 2000, Plaintiff received the printing
press from Def endant. Defendant began installation of the press
soon after that. During the installation period, Plaintiff
| earned for the first tinme that the press was m ssing a nyriad
of parts that were critical to the operation of the press
Plaintiff also discovered that the press had additional
ext ensi ve nechani cal problens unrelated to the nm ssing parts.
The installation was not conpleted until Septenmber 1, 2000. Due
to the m ssing parts and nmechani cal probl ems, Defendant did not
hand over the press to Plaintiff for commercial production until
Novenmber 10, 2000. Even then, the press did not operate
effectively and continued to mal function. Plaintiff notified
Def endant of the problens with the press which were so severe
that they caused Plaintiff to shut down its commercial printing
operations for 23 days between Novenber 2000 and March 2001,
| eading to a disruption in Plaintiff’s business.

During the period whil e Def endant was installing the press,
Def endant assigned its rights under the prom ssory notes to its
parent corporation, MAN Capital Corp. (MAN Capital). On July
31, 2001, MAN Capital declared Plaintiff in default and
accel erated the bal ance due under the notes. On September 20,
2001, MAN Capital filed a replevin action against Plaintiff in

Prince George’s County, Maryl and. Plaintiff filed a petition



under Chapter 11 of the Bankruptcy Code on October 13, 2001. On
February 4, 2002, the bankruptcy court denied MAN Capital’s
nmotion to |lift the stay of the Prince George’ s County |awsuit
and MAN Capital is now a creditor in Plaintiff’'s Chapter 11
case.

On February 5, 2002, Plaintiff initiated this proceeding
agai nst Defendant, asserting clainms of breach of contract,
negl i gence, breach of express warranty, breach of inplied
warranty, i ntentional nm srepresentation, and negl i gent
m srepresentation based on a nyriad of installation and
mechani cal problems Plaintiff experienced with the printing
press. Plaintiff seeks not |ess than $500, 000 i n danages under
each count.

On April 10, 2002, Defendant sinultaneously filed a notion
with the district court to withdraw reference to bankruptcy
court and filed a motion with the bankruptcy court to dismss
Plaintiff’s claim against it. Plaintiff responded by filing
oppositions to both notions with the district court on May 23,
2002. Defendant did not reply to Plaintiff’s oppositions.

1. Mtion to Wthdraw Reference to Bankruptcy Court
A. Standard of Review
Def endant seeks the perm ssive withdrawal of the reference

of this adversary proceeding to the bankruptcy court pursuant to



28 U.S.C. 8§ 157(d), which provides in pertinent part, “The
district court may withdraw, in whole or in part, any case or

proceedi ng referred under this section, on its own notion or on

timely motion of any party, for cause shown.” The district
court has “broad discretion” in deciding whether reference
should be w thdrawn for cause shown. In re C-TC 9M Avenue

Partnership, 177 B.R 760, 765 (N.D.N.Y. 1995). The first

factor the district court should consider in determ ning whet her
cause exists for withdrawal is whether the matter at issue
bet ween the parties is “core” within the meaning of § 157(b)(2)
of the Bankruptcy Code (the Code). In re Northwestern Institute
of Psychiatry, 268 B.R 79, 85 (E.D.Pa. 2001). Addi ti ona
factors to be considered include:
the uniformty of bankruptcy admnistration, forum
shopping and confusion of fora, conservation of
creditor and debtor resources, expediency of the
bankruptcy proceeding, and the fact that equitable
issues are posed, not requiring a jury trial but
falling within the traditional equitable powers of a
bankruptcy judge as chancell or.
In re Equi Med, Inc., 259 B.R 269, 273 (D.Ml. 2001) (citing
Merryweat her | nporters, Inc. v. Wasserman, 179 B.R 61, 63 (D
vd. 1995)). It is the novant’s burden to show cause for the
perm ssive withdrawal of reference to bankruptcy court. See In

re Big V Hol di ng Corp., No. 01-233(GWS), 2002 WL 1482392, at *3

(D. Del. July 11, 2002).



B. Analysis

Def endant argues that the adversary proceeding instituted
against it by Plaintiff is not core to Plaintiff’s bankruptcy
case. As such, the bankruptcy court would not be able to enter
final judgment in the proceeding and its proposed findings of
fact and concl usi ons of | aw would have to be revi ewed de novo by
the district court. 28 U.S.C. 8§ 157(c)(1). Def endant
anticipates that this dual review process would be “expensive,
ti me-consum ng and wasteful” and would not serve the interests
of judicial efficiency.

The di stinction between what is “core” to a bankruptcy case
and what is “non-core” is unclear. In re Apex Express Corp.,
190 F. 3d 624, 631 (4" Cir. 1999). Section 157(b)(2) of the Code
provides an illustrative, but non-exhaustive, |ist of exanples
of what constitute core proceedings. Needless to say, none of
the exanples quite describes the present case, although
Plaintiff highlights 8§ 157(b)(2)(A): matters concerning the
adm ni stration of the estate, § 157(b)(2)(C): counterclainms by
t he estate agai nst persons filing clains agai nst the estate, and
8§ 157(b)(2)(O: other proceedings affecting the |iquidation of
the assets of the estate, as relevant to its case. The Fourth

Circuit provided its viewon the core/non-core distinctioninIn

re Apex:



On the one hand, a broad reading of the literal terns
of the statutory text could lead to the result that
courts treat just about every dispute as “core.” See,
e.g., 28 US.CA 8 157(b)(2)(A) (“matters concerning
the adm nistration of the estate”); 8 157(b)(2)(0O)
(“Other proceedings affecting the |iquidation of the
assets of the estate”). But, the statute nust be
interpreted keeping in mnd (1) that Congress passed
it in response to the defects revealed by Northern
Pi peline [Construction Co. v. Marathon Pipe Line Co.,
458 U.S. 50, 102 S. Ct. 2858, 73 L.Ed.2d 598 (1982)
(in which the Court decried the allowance of non-
Article 111 bankruptcy courts to hear clains based
upon state-created private rights that arose
i ndependent from and antecedent to the bankruptcy
proceedi ngs and involved strangers to the bankruptcy
action)] and (2) that Northern Pipeline remins good
| aw, even if perhaps narrowed by subsequent deci sions

ld. at 631 (citations omtted). The In re Apex court consi dered
the question of whether certain “accounts receivable” clains
agai nst strangers to a bankruptcy based on pre-petition
contract-based rights could be considered “core.” That court
concluded that “[w]e think the better approach is that such
claims, at |east when grounded in state |law and arising pre-
petition, nmust be treated as non-core.” |d.

Here, as in In re Apex, Plaintiff’s clains are grounded in
state law and derive froma pre-petition contract. However, as
Plaintiff strenuously enphasizes, the holding in In re Apex can
be distinguished from the present case because In re Apex
i nvol ved contract clains asserted against a stranger to the
bankruptcy case. Here, Defendant is not a stranger; it is a
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party to the troubled transaction — the sale of the used MAN
Roland printing press - that is presumably in part a
contributing factor in Plaintiff’s bankruptcy filing. MAN
Capital is acreditor in Plaintiff’s bankruptcy case because the
prom ssory notes executed to finance Plaintiff’s purchase of the
press were assigned to it by Defendant. Defendant is intimtely
-- if not directly -- involved in Plaintiff’s bankruptcy case,
and the breach of contract and tort clainms brought against it by
Plaintiff constitute an asset of the bankruptcy estate.

The Fourth Circuit’s reasoning in In re Apex is rooted in

the distinction between public and private rights:

The Court in Northern Pipeline observed that “the
restructuring of debtor-creditor relations, which is
at the core of the federal bankruptcy power” is a
public right. Northern Pipeline, 458 U S. at 71, 102
S. Ct. 2858 (plurality opinion). Because the public
ri ghts nature of bankruptcy proceedi ngs gi ves Congress
t he power to assign judicial functions to non-Article
11 bankruptcy courts, the core/non-core distinction
shoul d depend upon the connection the claim has to
this public right. The type of dispute at issue has
sone theoretical and indirect inpact on the public act
of debt restructuring. But, the dispute itself is
entirely separate and entirely private — the contract-
based liability between two private parties. See id.
at 69-70, 102 S. Ct. 2858 (plurality opinion) (citing
Crowel|l v. Benson, 285 U S. 22, 51, 52 S. Ct. 285, 76
L. Ed. 598 (1932)). The resolution of the present
private right dispute is hardly at the core of
restructuring debtor-creditor relationships. To be
faithful to Northern Pipeline, we must treat such a
private rights dispute as a non-core matter.



In re Apex, 190 F.3d at 632. While the adversary proceedi ng at

i ssue here involves private contract rights, the fact that the
di spute over those rights constitutes a part of Plaintiff’'s
bankruptcy estate and directly affects the restructuring of the
public right of debtor-creditor relations, renders it neither
“entirely separate” nor “entirely private.” This court
t herefore finds that, under the anal ytical structure provided by
the Fourth Circuit, Plaintiff’s clains agai nst Defendant, while
not clearly “core,” are also not obviously “non-core” to the
bankruptcy case either.

The gui dance provided by other circuits, while not binding
on this court, is nevertheless sonmewhat helpful in further
illumnating the “core” or “non-core” nature of Plaintiff’s
claims. The Fifth Circuit held that “a proceeding is core under
section 157 if it invokes a substantive right provided by title
11 or if it is a proceeding that, by its nature, could arise
only in the context of a bankruptcy case.” In the Matter of

Wood, 825 F.2d 90, 97 (5'M Cir. 1987). Plaintiff’s clains here

are not based on rights created by federal bankruptcy |aw, but
rather on state created rights. Furt hernore, the proceeding,
whil e significant to the bankruptcy, is not one that could arise

only in the context of a bankruptcy. These considerations would



tend to mlitate against a finding that Plaintiff’s clainms are
“core” to the bankruptcy.

Def endant characterizes Plaintiff’s filing of the adversary
proceeding in this court as an attempt to forum shop and
circumvent the forum selection clause designating Illinois
courts as the forumfor resolving disputes between the parties.
Based on the previous discussion of the relationship between
Plaintiff’s adversary proceeding and its bankruptcy case,
however, for the purposes of Defendant’s notion to wthdraw
reference, this court does not find it wunreasonable that
Plaintiff should have filed its clainms agai nst Defendant here.

Def endant also argues that the counts in Plaintiff’'s
adversary proceedi ng are based purely on state |law arising from
the parties’ contract and that the resolution of these clains
does not require the expertise of the bankruptcy court. I n
fact, Defendant suggests that to the contrary, the issues
presented in Plaintiff’s clains would be better addressed by a
non- bankruptcy judge. This argunent strikes at the heart of the
Court’s consternation in Northern Pipeline regarding the
potentially i nappropriate reach of bankruptcy court jurisdiction
over non-bankruptcy matters. It is generally understood that
Congress anended the Bankruptcy Code in the Bankruptcy

Amendnment s and Federal Judgeship Act of 1984 (Public Law No. 98-
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353; 98 Stat. 333), creating the distinction between “core” and
“non-core” matters, in response to the concern articulated in
Northern Pipeline. See In the Matter of Wod, 825 F.2d at 91.
Bankruptcy courts were therefore granted full judicial power
over “core” matters while their power over “non-core” matters
was to be limted. 1d. Having noted the close and significant
rel ati onship between Plaintiff’s clainms and its bankruptcy case,
this court nevertheless finds that, wth regard to the
substantive law on which Plaintiff's clains are based, this
adversary proceeding is not related enough to the field of
bankruptcy law to be appropriately subject to the jurisdiction
of and final determ nation by a bankruptcy court. This court
will grant the perm ssive withdrawal of reference of Plaintiff’'s
state contract and tort | aw- based adversary proceeding to the
bankruptcy court.
I11. Mtion to Dism ss

A.  Standard of Review

Havi ng granted Defendant’s notion to withdraw reference to
t he bankruptcy court, this court will now consider Defendant’s
notion to dismss Plaintiff’s clains. Def endant nmoves to
dismss Plaintiff’s cause of action on the basis of the forum
sel ection clause contained in the contract under Fed. R Civ. P

12(b)(6) for failure to state a claim 12(b)(3) for inproper
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venue, or 12(b)(1) for lack of subject matter jurisdiction.
There is currently no procedural mechani smspecifically tail ored
to handle a notion to dism ss based on a forum sel ecti on cl ause.
The Fourth Circuit has not decided the i ssue of what approach to
t ake and whi ch subsection of Rule 12(b) is nmost appropriate for
the situation. See Acciai Speciali Terni USA, Inc. v. MYV
Berane, 181 F.Supp.2d 458 (D. M. 2002). Regardl ess, the
approach that has generally been used i n addressi ng such notions
to dismss is to adopt the standard provided by MS Brenen v.
Zapata O f-Shore Co., 407 U S. 1, 92. S. Ct. 1907, 32 L.Ed. 2d
513 (1972). See Acciai, 181 F. Supp.2d at 458; see also Berry
v. Soul Circus, Inc., 189 F.Supp.2d 290 (D. Md. 2002); see al so
Ei saman v. Cinema Gill Systens, Inc., 87 F.Supp.2d 446 (D. M.
1999).

In Bremen, the Supreme Court held that forum selection
clauses “are prima facie valid and should be enforced unless
enf orcenent is shown by the resisting party to be ‘unreasonabl e’
under the circunmstances.” 1d. at 10. These circunstances nay
be present where (1) agreenent to the forum selection clause
i nvol ved fraud or overreaching; (2) the conplaining party wll
be effectively deprived of its day in court because of the grave
i nconveni ence or unfairness of the selected forum (3) the
fundamental unfairness of the chosen law may deprive the

12



plaintiff of a renedy; and (4) the enforcenent would contravene
a strong public policy of the forumin which the plaintiff has
brought suit. See Acciai, 181 F. Supp.2d at 462-63 (citing
Allen v. Lloyd s of London, 94 F.3d 923, 928 (4" Cir. 1996); see
al so Berry, 189 F.Supp.2d at 293. The burden is placed on the
plaintiff bringing suit ina forumother than the one desi gnated
in the forum selection clause to make a “strong show ng” that
the court should exercise jurisdiction in derogation of the
contract. Acciai, 181 F. Supp.2d at 462 (citing Brenmen, 407

U.S. 1, 15 (1972)).

B. Analysis

Def endant argues that it would not be unreasonable to submt
Plaintiff’s clainms against it to the IlIlinois courts; Defendant
asserts that the forum selection clause in the contract is
enf orceabl e and that none of the circunstances articulated in
Bremen that mlitate against enforcenment is present in this
case. Plaintiff, on the other hand, insists that this suit
should not be dism ssed because it is a “core” bankruptcy
proceedi ng under 8 157(b)(2) of the Bankruptcy Code (the Code),
28 U.S.C. 8 157(b)(2), and shoul d be kept together with the rest

of Plaintiff’s bankruptcy case. |In the alternative, Plaintiff

13



argues that the contract’s forumsel ection clause should not be
enforced because it would contravene the public policy favoring
t he consolidation of bankruptcy nmatters if these clainms were to
be litigated el sewhere. Havi ng already engaged in the
difficult and unresol ved anal ysis of whether Plaintiff’s clains
are “core” to the bankruptcy case, this court reiterates its
admttedly equivocal finding that Plaintiff’s clains present
t hensel ves as sonething in between.

This court therefore addresses Plaintiff’s argument in the
alternative that even if its clains against Defendant are not
consi dered core, they should not be dism ssed because they are
nevertheless related to Plaintiff’'s bankruptcy case. Plaintiff
does not challenge the enforceability of the forum selection
clause per se. Plaintiff does not allege that agreement to the
forum sel ection clause involved fraud or overreaching, that it
woul d be effectively deprived of its day in court because of the
grave i nconveni ence or unfairness of the selected forum or that
the chosen | aw woul d be fundanentally unfair and woul d deprive
it of aremedy. Plaintiff only argues that the enforcenment of
the forum selection clause in this case would contravene a
strong public policy of this forum the policy of consolidating

bankruptcy-related matters.
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No case in the Fourth Circuit addresses the bal anci ng of
this public policy against the interests served by enforcing a
forum selection clause. However, a case from the Mddle
District of Tennessee, In re McCrary & Dunlap Constr. Co., LLC,
256 B.R. 264 (Bankr. M D. Tenn. 2000), does address this exact
poi nt . There, the bankruptcy court held that “[t]he policy
favoring centralization of bankruptcy proceedings is policy []
not so strong as to abandon the forum sel ection clause where the
proceeding is non-core.” |d. at 267. Furthernore, the district
court in Envirolite Enterprises, I nc. . G ast echni sche
| ndustrie Peter Lisec Gesellschaft MB.H, 53 B R 1007
(S.D.N. Y. 1985), observed that the public policy favoring the
centralization of bankruptcy proceedings is not to centralize
themin a single judicial district, but in the bankruptcy court
where the chapter proceeding is pending. ld. at 1013. Thi s
court has already deterni ned that, because of the pre-petition,
state-based subject matter of Plaintiff’s clains against
Def endant and despite the possible significance of those clains
to the adm nistration of the bankruptcy estate, reference of
Plaintiff’s adversary proceeding to bankruptcy court should be
withdrawn. |t follows therefore that since Plaintiff’'s clains

will not be heard in the bankruptcy court where its chapter 11

15



proceeding is pending, the public policy favoring the
enforcement of the forum selection prevails.
V. Transfer

Under either 28 U S.C. § 1404 or § 1406, it is within the
di scretion of this court to transfer this case to an appropriate
federal court to obviate Plaintiff’s re-filing of its clains and
re-serving the Defendant. In accordance with the ternms of the
contract’s forumselection clause, the transfer would be to the
United States District Court for the Northern District of
I1linois. Before doing so, however, the court wll give the
parti es an opportunity to show why the case shoul d be di sm ssed,
rather than transferred. Accordingly, the parties wll be
provided until Decenber 9, 2002, to show cause why the case

shoul d not be transferred.

V. Concl usi on
For the foregoing reasons, Defendant’s nmotion to w thdraw
reference to the bankruptcy court will be granted. Defendant’s

motion to dismss based on the forum selection clause wll

either be granted or the case will be transferred to the United
States District Court for the Northern District of Illinois. A
separate order will follow

16



DEBORAH K. CHASANOW
United States District Judge

Novenmber |, 2002.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF MARYLAND

| N RE: : Civil Action No. DKC 2002-1313
M LLENNI UM STUDI OGS, | NC. . Adversary Proceedi ng No.
02-1036- PM
Debt or

M LLENNI UM STUDI OS, | NC.
Plaintiff
V.

MAN ROLAND, | NC.

Def endant

ORDER

For the reasons stated in the foregoi ng Menorandum Opi ni on,
it is this __ day of Novenber, 2002, by the United States
District Court for the District of Maryl and, ORDERED t hat:

1. Defendant MAN Rol and’s notion to withdraw reference to
bankruptcy court BE, and the same hereby IS, GRANTED;

2. Defendant MAN Roland’s notion to dism ss based on the
forum sel ection clause BE, and the same hereby 1S, GRANTED IN
PART;

3. Unl ess cause to the contrary is shown by Decenber 9,
2002, the case will be TRANSFERRED to the United States District

Court for the Northern District of Illinois; and



4. The clerk will transmt copies of the Menorandum Opi ni on

and this Order to counsel for the parties.

DEBORAH K. CHASANOW
United States District Judge
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